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33  North  Dearborn,  Suite  1910,  Chicago, I L 60602 •  866.987.6723

Prenupt ia l &  Postnupt ia l  Agreem ents

Who needs a prenupt ial agreem ent? Som e at torneys answer  “everyone.”  I n  reality,  a prenup m ay m ake sense for

you...  and it  m ay not . Generally  speaking,  prenups are a good  idea  for  folks with  m ore assets to  protect .  One court

put  it  this  way:

Today,  divorce  is a com m on-place fact  of  life...  As a result  there  is a concurrent  increase in second and

third m arr iages – often  of  m ature people with  substant ial  m eans and separate fam ilies from  earlier

m arr iages.  The conflicts  that  naturally  inhere in such  relat ionships m ake the lit igat ion that  follows even

m ore uncertain,  unpleasant ,  and cost ly.  Consequent ly,  people with  previous “bad  luck”  with  dom est ic

life m ay not  be willing to  r isk m arr iage again  without  the abilit y  to  safeguard their  financial interests.

I n  other  words, without  the abilit y  to  order  their  own affairs as they  wish,  m any people m ay sim ply

forgo m arr iage for  m ore ‘inform al’  relat ionships.  Prenupt ial agreem ents,  on the other  hand,  provide

such  people with  the opportunity  to  ensure predictabilit y,  plan  their  future with  m ore security,  and,

m ost  im portant ly,  decide their  own dest iny1

St ill,  prenupt ial agreem ents,  by  definit ion,  beget  unfairness.  This is so because, in a divorce,  “ fair”  is what  a judge

says it  is when a judge  says it ;  that  is,  at  the end  of  a divorce  case.  Any result  that  differs from  what  a judge  would

order  is,  at  least  to  a divorce  lawyer,  technically  unfair .  To the extent  a prenupt ial agreem ent  obtains a result  that  is

different  from  what  a divorce  court  would award,  the result  is unfair .  St ill,  “one m an’s unfairness m ay be another’s

just ice; ”  and as long as the husband and wife are sat isfied,  who else could  care?

Also to  be considered,  however, is the fact  that  prenupt ial agreem ents can  oftent im es serve  to  underm ine the very

vows of  the m arr iage.  Protected  by  a solid  agreem ent ,  one spouse m ay decide to  breach  the m arr iage vows secure in

the knowledge that ,  even if the breach  is discovered,  the aggrieved spouse will  face the dilem m a of  either  accept ing

the breach,  condoning the bet rayal,  and preserving  the m arr iage – or  accept ing the possibly  cost ly  and punishing

term s of  the prenupt ial agreem ent  and ending  the m arr iage.

The m ost  com m only sought  object ive  in m ost  prenupt ial agreem ents is to  ensure that  one’s property  passes to  the

children or  other  relat ives from  a first  m arr iage rather  than to  the second spouse or  his or  her  fam ily.  I llinois’  divorce

laws define “m arital  property,”  but  spouses (before or  after  the m arr iage)  m ay agree to  a different  definit ion.  They

m ay ident ify  certain propert ies as m arital or  non-m arital. For  exam ple,  they  m ay agree that  one spouse’s pre -m arital

hom estead be considered to  be m arital property;  or  that  any  businesses created  during  the m arr iage be considered

the ent repreneurial  spouses non-m arital property.  The spouses agree to  a specific division of  property  (say,  50/ 50)

or  to  the allocat ion of  a part icular  item  ( “ the wife shall  receive a new,  full- size,  autom obile and cash  equal to  four -

year’s  tuit ion  at  Harvard  University) .  .  Likewise,  they  m ay agree on m aintenance (alim ony)  paym ents (both am ount

and durat ion)  and lum p sum  paym ents ( “ if we divorce  within  five year’s  of  the date of  m arr iage,  husband shall  pay

to  wife one m illion  dollars;  if  we divorce  after  five but  within  ten years of  m arr iage,  husband shall  pay to  wife five

m illion  dollars” ) .

Effect ive Date:  Prenupt ial agreem ents becom e effect ive upon  m arr iage.2  I f  you  sign  a prenupt ial agreem ent ,  but  the

m arr iage is called off,  the prenup has no effect .

Legal  Representat ion:  I llinois  law  does not  require that  a fiancé consult  with  an at torney  or  that  an at torney  approve

a prenupt ial agreem ent  for  the agreem ent  to  be held  valid.  Nevertheless,  when asked  to  invalidate an agreem ent ,

courts rout inely  consider  whether  the disadvantaged  spouse had adequate legal  representat ion  during  the negot iat ion

of  the agreem ent .  Courts are far  m ore willing to  find “duress”  – and invalidate a prenupt ial agreem ent  – where a

fiancé lacked  legal  representat ion  and where the fiancé was not  inform ed  of  his or  her  r ight  to  consult  an  at torney

prior  to  signing  the agreem ent .3

Duress and Coercion:  I llinois  law  says that  to  be valid,  a prenupt ial agreem ent  m ust  be VOLUNTARI LY signed by  both

part ies.  I n  other  words, a signature obtained under  duress or  coercion  will  not  result  in a valid  prenupt ial agreem ent .

I n  1962 the I llinois  Suprem e Court  defined duress as “a condit ion  where one is induced by  a wrongful  act  or  threat  of

another  to  m ake a cont ract  under  circum stances which deprive  [ the individual]  of  the exercise of  free will.” 4  The bar
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is set  pret ty  high.  I n  one case,  a br ide- to -be threatened to  expose the groom ’s adulterous affair  – but  that  was not

enough to  prove his “duress.” 5  I n  another  case,  the court  refused  to  find coercion  where the groom  adam ant ly

dem anded a prenup and m ade a prenupt ial agreem ent  a precondit ion  to  m arr iage.6

Unconscionabilit y:  Gross unfairness ( “unconscionabilit y” )  of  a prenupt ial agreem ent  is not  enough to  invalidate it .

Other  factors (see below)  m ust  be present  in addit ion  to  the alleged unconscionabilit y  in order  to  set  aside a

prenupt ial agreem ent .

Unconscionabilit y  has been defined as “an absence of  m eaningful  choice on the part  of  one of  the part ies together

with  cont ract  term s which are unreasonably  favorable to  the other  party...  A cont ract  is unconscionable when it  is

im provident ,  totally  one sided  or  oppressive.” 7  When  asked  to  consider  the “conscionabilit y”  of  a prenupt ial

agreem ent  the court  considers the circum stances that  existed at  the t im e the agreem ent  was signed;  not

circum stances that  m ay have arisen since the agreem ent  was executed.  That  is,  for  the court ,  the quest ion  is 

“ regardless of  how the agreem ent  looks or  works at  the t im e of  divorce,  was it  unconscionable at  the t im e it  was

executed ?”

I n  addit ion  to  oppressiveness or  one-sidedness, to  invalidate a prenupt ial agreem ent  on grounds of  unconscionabilit y,

a spouse m ust  also  prove that  he or  she 1)  did not  receive a fair  and reasonable disclosure of  the property  or

financial obligat ions of  the fiancé,  2)  did not  voluntar ily  waive the r ight  to  disclosure,8  and  3)  lacked  an adequate

knowledge of  the fiancé’s assets or  obligat ions.

I n  other  words, if  the court  concludes that  the agreem ent  was conscionable at  the t im e it  was executed,  the

requirem ents about  disclosure are not  considered.  I f,  however, the divorce  court  concludes that  the prenupt ial

agreem ent  was unconscionable when signed, it  will  st ill  be enforceable  so long as either  1)  financial disclosure was

m ade,  2)  financial disclosure was waived,  or  3)  the challenging spouse had adequate knowledge of  the finances even

without  financial disclosure.

Concealm ent  of  Assets:  An  otherwise valid  prenupt ial agreem ent  m ay be rendered void  if  one of  the part ies conceals

assets during  the negot iat ion of  the agreem ent .  One of  the purposes of  the agreem ent ,  after  all,  is to  get  out  on the

table the respect ive financial circum stances of  the spouses- to -be.  Where one spouse conceals  assets,  the lack of

disclosure prevents the disadvantaged  spouse from  m aking an inform ed  decision  when deciding whether  or  not  to

enter  into the agreem ent  – and that  fact  underm ines the validity  of  the agreem ent .9

I f  the agreem ent  calls  for  the paym ent  of  m aintenance that  is largely  disproport ionate to  the value of  the payor’s

estate,  the court  will  presum e that  assets were concealed and the paying spouse will  have the burden of  proving that

full disclosure was m ade during  the negot iat ions.10  Failure  to  m eet  that  burden will  result  in the invalidat ion of  the

prenupt ial agreem ent .

W aiver  of  Spousal  Rights in  Ret irem ent  Benefits:  All  qualified ret irem ent  plans are regulated by  the

Em ploym ent  Ret irem ent  I ncom e Security  Act  of  1974 ( “ERI SA” ) .  The federal  law  requires that  benefits be payable  in

the form  of  either  a “qualified and joint  survivor  annuity”  or  a “qualified pre- ret irem ent  annuity.”  Those form s of

benefit  m ay be waived,  but  only  with  spousal consent . Spousal  consent , however, is effect ive only  if  certain

requirem ents are m et .11

When  spousal r ights in ret irem ent  benefits are waived in a prenupt ial or  postnupt ial  agreem ent ,  the waiver  will  not  be

effect ive – and will  not  be recognized or  honored  by  the plan  – if the waiver  fails to  follow  the requirem ents of

ERI SA.  Failure  to  sat isfy  ERI SA requirem ents,  cont rary  to  the term s of  any  prenupt ial agreem ent ,  will  result  in the

spousal share of  the plans at  issue to  be awarded  to  either  the divorced spouse of  the part icipant  or  the part icipant ’s

surviving  second spouse.

Perhaps the m ost  frequent  m istake m ade by  non-at torneys is to  have a soon - to -be-spouse sign  a prenupt ial

agreem ent  and the spousal waiver.  The waiver  will  be found  to  be ineffect ive as it  was not  signed by  a spouse –

because it  was signed prior  to  he m arr iage.  The proper  way  to  achieve an effect ive spousal waiver  of  ret irem ent

benefits is to  have the prenupt ial agreem ent  signed prior  to  the m arr iage and the spousal waiver  executed  after  the

m arr iage.

Am endm ents: Prenupt ial agreem ents m ay be am ended,  but  any  am endm ent  m ust  be in writ ing and signed by  both

part ies.  Am endm ents do not  require considerat ion to  be valid.

Revocat ion:  Prenupt ial agreem ents m ay be revoked,  but  any  revocat ion m ust  be in writ ing and signed by  both

part ies.  Revocat ions do not  require considerat ion to  be valid.

Confident ia lity  of  Prenupt ia l  Agreem ents:  Prenupt ial agreem ents are not  protected by  the “m arital  pr ivilege.”  I n
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one case,  a form er  husband was forced  to  reveal to  his form er  wife the term s of  his prenupt ial agreem ent  with  his

second wife.  Although  prenupt ial agreem ents “address int im ate aspects of  m arr iage,  they  are not  protected under  a

r ight  to  pr ivacy because their  confident iality  is not  a fundam ental  r ight  necessary  to  the concept  of  ordered liberty.” 12

Postnupt ia l  Agreem ents I nfer ior :  The issue of  conscionabilit y  of  a postnupt ial  agreem ent  is not  analyzed in the

sam e way  as with  prenupt ial agreem ents.  The addit ional requirem ents of  reasonable and fair  disclosure, or  waiver  of

disclosure, or  knowledge of  finances do not  com e into play. A court  m ay invalidate a post -nupt ial agreem ent  sim ply

on grounds of  unconscionabilit y;  regardless of  disclosure, waiver  of  disclosure, or  knowledge of  finances.

This art icle was writ ten  by  the  law office  of  Cowell Taradash, P.C., whose at torneys are  fam iliar  with  the  latest  court  decisions,

recent  changes in  the  law and even  the  tendencies of  m any judges.  We can  help. Contact  us at  866.987.6723 or

info@illinoisdivorce.com .


