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Punjab and Haryana High Court allows Section 54F exemption if investment is
made before the due date of filing belated tax return

3 April 2013

Background

Recently, the Punjab and Haryana High Court (High
Court) in the case of Sri Jagtar Singh Chawla' (the
taxpayer) held that the exemption from tax on long term
capital gains on sale of a long term capital asset (other
than a residential house) is available under the Income-
tax Act, 1961 (the Act), where investment in new
residential house property is made before due date of
filing a belated tax return.

As per the Act’, the long term capital gain (on transfer of
a long term capital asset other than a residential house)
may be exempt from tax. To avail the said exemption, it
is required that the sale proceeds are invested in a new
residential house (subject to the specified conditions). If
the same is not done by the date of furnishing the return
of income®, then it is required that the proceeds be
deposited in a specified Capital Gain Account by the due
date of furnishing the income tax return®.

' CIT v. Jagtar Singh Chawla (ITA No. 71/2012, AY 2007-08, dated 20 March
2013)

2 Section 54F of the Act

% Section 139 of the Act

* Section 139(1) of the Act

Facts of the case

The taxpayer sold his agricultural land and
residential house in 2006, and requested the bank
to deposit the proceeds in a Capital Gain Account.
However, the amount was instead deposited in a
“Flexi General Account” which is a saving as well
as fixed deposit account.

Thereafter, the taxpayer invested a substantial
part of the sale consideration in a new house
property before 31 March 2008.The possession of
the new property was also delivered to the
taxpayer on execution of power of attorney on 30
March 2008. Based on the same, the taxpayer
claimed the capital gains exempt from tax.

The Assessing Officer (AO) disallowed the
taxpayer’s claim stating that condition of deposit of
sum in Capital Gain Account or investment in new
house before furnishing tax return under Section
139(1) of the Act was not met.
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The Commissioner of Income tax (Appeals) [CIT(A)]
upheld the order of the AO.

The Income-tax Appellate Tribunal (The Tribunal) set
aside the order of the CIT(A) on the grounds that the
taxpayer had purchased the residential house within the
extended period of filing the income tax return, and thus
the addition is not sustainable.

Aggrieved by the order of the Tribunal, the tax
department preferred an appeal to the High Court.

Issue before the High Court

Whether the Tribunal is justified in allowing the claim of
exemption under Section 54F of the Act as the taxpayer
failed to deposit the unutilised consideration in the Capital
Gain Account scheme as per the limit prescribed by the
Act?

High Court ruling

The High Court referred to the Gauhati High Court’s
ruling in case of Rajesh K. Jalan®. In the said ruling, it
was held that the unutilised portion of capital gains on
the sale of residential property should be deposited in a
Capital Gain Account before the due date of furnishing
the return of income specified in the Act. The Gauhati
High Court held that such due date would include
extended period to file return as mentioned in the Act®.

Reference was also made to the Karnataka High
Court’s decision in the case of Fathima Bai’, wherein
the taxpayer’s claim for exemption from capital gains
where investment was made by her before the
extended due date of filing the return was accepted.
The Karnataka High Court had rejected the tax
department’s claim that the deposit in the capital gains
account scheme should have been made before the
original due date of filing return®.

The High Court relying on the above mentioned judicial
precedents, opined that the benefit of tax exemption on
long term capital gains would be available as long as
the taxpayer made the new investment within the
timeline of filing tax return under Section 139 of the Act.
This will not be denied in case a belated return is filed
by due date specified thereof.

SCITv. Rajesh Kumar Jalan [2006] 286 ITR 274 (Gau)

® Section 139(4) of the Act

’ Fathima Bai v. ITO (ITA no. 435 of 2004, dated 17 October 2008)
8 Section 139(1) of the Act

e Thus it was held that the taxpayer has proved that
he acquired a new property within the extended
period of limitation of filing the tax return (31 March
2008). Since the taxpayer acquired the new
residential house by the end of the assessment
year, relevant to the year which he sold the asset,
therefore the taxpayer is eligible for exemption
from tax on long term capital gains.

Our comments

In the present decision, the Punjab and Haryana High
Court has followed the earlier High Court’'s decisions.
It makes the case for the taxpayer who wishes to
claim exemption of tax on long term capital gains
stronger, where the condition of acquiring new asset
within the due date of belated tax return is fulfilled.
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